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[#231] 1. INTRODUCTION

States collaborate with each other all the time. They train each other's officials, fund projects, sell weapons, and undertake joint operations.

States forge and act within alliances, sometimes informal, sometimes institutionalized. This collaboration is regulated by international law.
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Bradley, Curtis A.
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Rethinking Derogations from Human Rights Treaties

Editorial Comment Copyright © 2021 by The American Society of International Law
Helfer Laurence R doi:10.1017 fapl. 2020.90
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Mollengarden, Zachary; Zamir, Noam
Page 41

International Law and the 2020 Amendments to the
Russian Constitution Current Developments

EDITORIAL COMMENT

Malksoo, Lauri CoNFLCTING APPROACHES TO THE U.S. Common Law OF
Page 781 FOREIGN OFFICIAL IMMUNITY

Australia - Anti-Dumping Measures on A4 Copy Paper

International Decisions By Curtis A. Bradley’

Zhou, Weihuan; Peng, Delei

Page 94[9 ABSTRACT

Republic of Slovenia v Republic of Croatia
International Decisions
McGarry, Brian

For mare than a decade, U.S. courts have siruggled 1o develop a common law immunity
regime o govern suils bmugf'r! against _fbre{qn government t.y‘_‘ffrml'.f. and I/Jr_v are now divided
on a number of issues, including the extent to which they should defer to the executive branch

Page 101 and whether to recognize a jus cogens exception. This Editorial Comment considers a more
Nevsun Resources Ltd. v. Araya International conceptual division in the courts, between an “effect-of-judgment” approach that would confer
Decisions immunity only when the judgment that the plaintiff is seeking would be directly enforceable
Walton, Beatrice A, against the foreign state, and a broader “nature-of-act” approach that would confer immunity
Page 107[8 whenever the plaintiff's case is challenging conduct carried out on behalf of the state. The

L*233] countermeasures has also tended to be collapsed Into a ditfferent, though related, question.|9 %|'Most collaboration In response to
wrongs has so far taken place in the context of sanctions regimes imposed on perceived violators of fundamental rules of the international
legal order. For this reason, focus has been on the permissibility of countermeasures in the general interest on "States other than the
injured State" (in the sense of Article 48 of the Articles on State Responsibility) taking countermeasures in response to the violation of an
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They usher in @ new phase in the long journey toward peaceful coexistence on which these two states
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"without any equivocation,” but Ethiopia has complained that the size of that award was inadequate.7
Regardless of these initial views, what is now paramount is the actual payment of compensation awarded
by the Commission. ...One of the most interesting and important issues raised by the awards is how the

require- ment of full reparation for an internationally wrongful act is to be balanced against the pos-
sibility that the financial burden of war damage payments may compromise a state's human ' See Michael
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A PRESUMPTION AGAINST EXTRAJURISDICTIONALITY

By John H. Knox*

How far does U.S. law reach beyond U.S. borders? In principle, Congress could extend its
laws as far as it likes, but Congress often fails to make its intentions clear.! Many statutes do
not specify their geographic scope, instead using general terms that have no inherent limit. Fed-
cral courts have long employed interpretive rules, or canons, to guide their construction of such
statutes. The canon most commonly cited is the presumption against extraterritoriality, which
states that “legislation of Congress, unless a contrary intent appears, is meant to apply only
within the territorial jurisdiction of the United States.”” The simplicity of this language masks
difficult questions. Does the “territorial jurisdiction of the United States” include only terri-
tory within the national boundaries, or does it extend to territory outside those boundaries but
within U.S. control? How should the presumption apply to actions taken abroad that cause
effects within U.S. territory, however defined? What implications does the presumption have
for situations within U.S. territory but also within the jurisdiction of another country, such as
foreign ships in a U.S. port? When the presumption does apply, what evidence of “contrary
intent” is necessary to overcome it?

To each of these questions, the Supreme Court has provided contradictory answers. For exam-
ple, it has indicated that the presumption against extraterritoriality does, and does not, apply to sit-
uations outside the sovereign territory of the United States but within its control.? It has sometimes
overcome or avoided the presumption when extraterritorial actions cause effects in the United
States, but its standard statement of the presumption makes no exception for such internal effects.

* Professor of Law, Wake Forest University School of Law. I am grateful for comments from William Dodge,
Ronald Wright, and the participants in forums at which | prucnt:gr:adltr versions of the article: the American
Branch of the International Law Auocnuon, the Office of the Legal Ad\nscr of the Department of State, and the
Wake Forest faculty. Cynthia Byrne provid luable research

! Congress could not, of course, exceed constitutional limits, but the Supnme Court has never clarified such lim-
its. if thev exist. See Lea Brilmaver & Charles Norchi, Federal Extraterritoriality and Fifth Amendment Due Process,

ABA J. Lab. & Emp. L.

Lab. Law.
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Search Syntax

For more information and tips please review our Advanced Search Syntax Guide

Note that all Boolean operators must use capital letters.

AND to search for multiple terms i.e. evidence AND admissibility will produce documents that contain both terms.

OR to search for either one of a pair of similar terms i.e. brief OR evidence will produce documents that contain either
NOT to exclude a term from a search i.e. evidence NOT briefs will exclude every search result containing the word "brie
" use quotes to search for a phrase i.e. 'love canal' will search for documents containing the exact phrase “love car
(9] to search grouped clauses to form sub queries i.e. (watershed OR "water rights") AND planning will produce docur

contain either watershed or water rights and planning

~ to search for words within a particular proximity of each other i.e. “watershed planning"~10 will search for waters|
words of planning

? to search for words where there may be variations of the word that you want included in your searchi.e. te?t willp
documents that contain text or test

* to search for a word with multiple character differencesi.e. brief* will return searches with the words brief, briefs,
wi# or /# to search for two words within a set proximity of one another, i.e. jury w/5 discrimination or jury /5 discrimination
w/sor/s to search for two words within a sentence, i.e. jury w/s discrimination or jury /s discrimination

w/por/p to search for two words within a paragraph, i.e. jury w/p discrimination or jury /p discrimination

w/seg or /seg to search for two words within a segment, i.e. jury w/seg discrimination or jury /seg discrimination
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The introduction of international law into China did achieve some re- sults. In 1864, in the midst of the
Prussian-Danish War, a Prussian warship seized a Danish ship in Bohai (China's Inner Sea), for which the
Govern- ment of Chin Dynasty lodged a protest to the Prussian Government in accordance with the rule of
territorial sea as stated in Wheaton's book, and secured its release. ...However, the application of
international law in China was not to be welcomed in the Western circles. Some of them were hostile
to such a development in the fear that China could make use of international law to oppose and
abolish the illegal privileges they enjoyed. In fact, for more than a century, from the Opium War in 1840 to
the founding of the People's Republic of China in 1949, the imperialist powers had never conducted their
relations with China in accordance with the principles and rules of international law. ...The victory of
the Chinese people's revolution brought an end to the semi-feudal and semi-colonial history of China
and led to a fundamental change of its international position. ...Its practice after its existence testifies
that it did take a correct attitude towards international law.
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., Hampton, 426 U.S. at 113 n.46 ("[lin view of the consequences of the rule it would be appropriate to
require a much more explicit directive from either Congress or the President before accepting the
conclusion that the political branches of Government would consciously adopt [the] policy.. .."). 485 467

U.S. 837 (1984). 486 463 U.S. 29 (1983).
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The basic idea is that if agencies are to apply their rules retroactively, it must be because Congress has
expressly permitted them to do exactly that.317 Or consider the presumption against extraterritoriality,
which means that agencies may not apply statutes outside of the territorial boundaries of the United
States without clear congressional authorization.318 313. ...0il Co., 499 U.S. 244, 248 (1991) ("We
assume that Congress legislates against the backdrop of the presumption against extraterritoriality.
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Turn to page 1620

Revealingly, no one on the Supreme Court itself read the provision that way. The fourth claim is that in
these circumstances, the argument for overruling Chevron is weak-in part because of the power of stare
decisis, and in part because an entirely new start, with respect to judicial review of agency interpreta- tions
of law, would introduce a high degree of uncertainty.

Turn to page 1623

That court had long been aggressively reviewing agency action, especially in the envil | context,
and had been pressing agencies in directions favored by environmental groups.33 The Supreme Court
offered its framework in that context.
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This will be a lengthy discussion, and it will be uscful, or perhaps a form of
mercy, to offer the central claims at the outset. First, an investigation of the historical
mmmcmismmmwmmoﬁgumou:
goveming provision of the Administrative Procedure Act (APA).? (This is contrary
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mate claims, which can and should be accommodated by insisting on (a) the
primacy of the statutory text, (b)hlegﬂpdnhmmnhmnd(c)h
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A. THE SPECTER OF TYRANNY
Chevron’s foundations are cracking. Justice Neil Gorsuch objects that Chevron
“[tjransfer{s] the job of saying what the law is from the judiciary to the execu-
tive.™ Justice Clarence Thomas argues that Chevron is inconsistent with the
Constitution.” In his view, the decision “wrests from Courts the ultimate interpre-
tive authority to *say what the law is," and hands it over to the Executive.™ Chief

1. 467 US. 837 (1984).
1 SaSUS.C.’M(DIZL
Gutierrez-Brizuela v, Lynch. 834 F.3d 1142, 1152 (10th Cir. 2016).
4 See Michigan v. EPA, 135 S. C1. 2699, 2712 (2015) (Thomas, J.
5. Id. (quoting Marbury v. Madison. 5 U.S. (1 Cranch) 137, 177 (1803)).
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1. Chevron as Law [article]
Georgetown Law Journal, Vol. 107, Issue 6 (August 2019), pp. 1613-1684
Sunstein, Cass R. (Cited 31830 times)
107 Geo. L.J. 1613 (2018-2019)
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The basic idea is that if agencies are to apply their rules retroactively, it must be because Congress has

expressly permitted them to do exactly that.317 Or consider the presumption against extraterritoriality,
which means that agencies may not apply statutes outside of the territorial boundaries of the United
States without clear congressional authorization.318 313. ...0il Co., 499 U.S. 244, 248 (1991) ("We

assume that Congress legislates against the backdrop of the presumption against extraterritoriality.
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Chevron As Law

Cass R. SUNSTEIN®

Chevron, U.S.A., Inc. v. National Resources Defense Council, Inc., the
Sfoundation for much of contemporary administrative law, is under siege.
The central objection, connected with longstanding challenges to the
legitimacy of the modern regulatory state, is that the decision amounts to
an unwarranted transfer of interpretive authority from courts to the
Executive Branch. Skeptics think that the transfer is inconsistent with the
proposition that it is the province of the Judiciary to say what the law is.
To assess such objections, the starting point is simple: whether courts
should defer to agency interpretations of law depends largely on legisla-
tive instructions. Under the Constitution, Congress has broad power to
require courts to defer to agency interpretations (in the face of ambigu-
ity), or to forbid them from doing so. If congressional instructions are the
touchstone, and if the Administrative Procedure Act is the guiding text,
then it is far from clear that Chevron was wrong when decided, espe-
cially if the text of the APA is considered in its context. Though the argu-
ment for overruling Chevron is unconvincing, its critics have legitimate
concerns. Those concerns should be addressed by (1) insisting on a fully
independent judicial role in deciding whether a statute is ambiguous at

CHEVRON U. 8. A, v NATURAL RES. DEF. COUNCIL 837

Syllabus

CHEVRON U. S. A. INC. ». NATURAL RESOURCES

DEFENSE COUNCIL, INC., ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE DISTRICT OF COLUMBIA CIRCUIT

No. 82-1005. Argued February 29, 1984—Decided June 25, 1984*

The Clean Air Act Amendments of 1977 impose certain requirements on
States that have not achieved the national air quality standards estab-
lished by the Environmental Protection Agency (EPA) pursuant to
earlier legislation, including the requirement that such “nonattainment”
States establish a permit program regulating “new or modified major
stationary sources” of air pollution. Generally, a permit may not be
issued for such sources unless stringent conditions are met. EPA regu-
lations promulgated in 1981 to implement the permit requirement allow a
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The season has been a poor one—crops have failed on account of the drought; great
poverty and want prevail. An unusual amount of looting is a result, and naturally
the foreigners or their followers come in for the larger share of grief.

Early in October last a secret society called “Boxers,” in the neighborhood of Ch’ih
Ping, assembled with the avowed purpose of driving out foreigners and of
extirpating Christians, but, upon aid being requested by the missionaries, soldiers
were sent and, on October 18, a conflict ensued which resulted in the killing of
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The trouble then seemed to be over, but unfortunately a number of citizens of the
village where the affair occurred were killed or wounded, in consequence of which
the governor arrested the officer commanding the troops and memorialized the
Throne for his impeachment, because, the governor says, of the mistake in killing
others than the Boxers.

This action of the governor encouraged the Boxers, and they have since rallied
again and are doing much damage to the Christian converts, extorting money from
them, threatening the missions, and giving ample cause for serious alarm.
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